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Agenda 
•  What is an Estate Plan?  
•  The importance of planning early 
•  Your Estate Plan 
•  Understanding Testamentary Capacity 
•  The importance and power of Trusts 
•  Picking the right fiduciaries 
•  How divorce may play a role 
•  Your Financial Plan  
•  The case for Long Term Care Insurance  
•  Preventing exploitation and financial abuse 
•  The planner’s checklist 
•  Case studies  
•  Financial and other Resources 
•  AND, of course, your questions. 
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WHAT IS AN ESTATE 
PLAN? 
•  This isn’t simply about wills and trusts! 

•  Estate planning is NOT an event-it is a process 
over months or years as our lives evolve! 

•  It involves both legal and financial professionals to: 

‒  Plan for your children’s education;  
‒  Plan for the succession of your business interests, if 

you have any; 
‒  Plan for your retirement; 
‒  Plan for your personal care; and 
‒  Plan for the financial security of those you leave 

behind! 
‒  Plan using appropriate financial tools and legal 

documents to accomplish the goals! 
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THE IMPORTANCE OF 
PLANNING EARLY 

Why plan early? 
 

Because you never know if 
you’re early! 
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YOUR ESTATE PLAN? 

•  Every estate plan is UNIQUE even though there may be common factors! 

•  The issues that an Estate Planner must consider: 
‒  Your situation – your finances and your health 
‒  Your goals including who benefits from your estate – whether family, friends or charities 
‒  Your family makeup and individual needs 
‒  The applicable law – where you live and where you intend to live 
‒  The applicable taxes, now and later 
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YOUR ESTATE PLAN? 

•  In addition, the Estate Planner should be planning to: 
‒  Minimize administration (probate) of your estate, both during your life and after death 
‒  Minimize federal and state estate tax 
‒  Minimize federal and state income tax 
‒  Have a plan in place for the succession of your business 
‒  Protect the financial legacy (assets) you leave behind for your spouse, children and 

grandchildren 
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YOUR ESTATE PLAN? 

A well planned estate will consist of: 

•  Revocable Trusts with appropriate assets registered in the trusts 

•  Irrevocable Trusts for Life Insurance with life insurance owned by and payable to the Irrevocable Trust 

•  Wills that appoint Personal Representatives and pass remaining assets to your Revocable Trust 

•  Durable Powers of Attorney including the Statutory Form and a General Durable Power of Attorney to 
provide for management of your affairs when you’re not able to do so 

•  Health Care Directive/Powers of Attorney to appoint those who will manage your health care when you’re 
not able to do so 

•  Beneficiary designations on life insurance and retirement accounts 
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YOUR ESTATE PLAN? 

Contingent, Third Party, Supplemental Needs Trusts in all 
Revocable Trusts 

 
What are they and Why? 
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YOUR ESTATE PLAN? 

And, for those with business interests: 
 

Complete signed agreements between owners of the 
businesses – since no one knows who will retire, be 

disabled or die first! 
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YOUR ESTATE PLAN? 

And NOT using, to avoid probate, for all or most assets: 
•  TOD or POD – Transfer or Payable on Death; 

•  Joint tenancy; or  

•  Beneficiary designations to individuals 

WHY? 
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UNDERSTANDING 
TESTAMENTARY CAPACITY 
What is it? 
•  The legal capacity to make and sign a valid will or other 

testamentary document (such as a trust) 
What does it take to have Testamentary Capacity (the 
“Requirements”)? 
•  Understanding what assets you have and their approximate 

value; 
•  Knowing who are your natural heirs; and  
•  Knowing how you want to distribute your assets to those heirs! 
Can you lose that capacity? 
•  Yes, as in cases of dementia, brain injuries and incapacitating 

illnesses. 
Can it be restored?  
•  Yes  
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UNDERSTANDING TESTAMENTARY CAPACITY 

Why is Testamentary Capacity important? 
•  Without it, a Will or other testamentary document (trust) is not valid! 

Can we test for Testamentary Capacity? 
•  Yes, by interviewing the person seeking to make a will or trust. 

What if we believe that the person has lost that capacity? 
•  We should not allow signature of a will or trust. 

•  Yes, as in cases of dementia, brain injuries and incapacitating illnesses. 

Can someone with MCI (Mild Cognitive Impairment) have Testamentary Capacity?  

•  Yes, but an interview is important to determine whether they still meet the requirements! 
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THE IMPORTANCE AND POWER OF TRUSTS 

What Is a Trust? One our most important planning tools! 

•  Definition:  An agreement, in writing, by which one person holds title to assets for another. 

•  Why are Trusts Important in Planning? 

Examples of How are Trusts Used  

•  For children and grandchildren 

•  For Life Insurance 

•  For those that may and currently do receive governmental benefits 
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PICKING THE RIGHT 
FIDUCIARIES 
What is a Fiduciary? 

•  Definition: “A fiduciary is someone who has 
undertaken to act for and on behalf of another 
in a particular matter in circumstances which 
give rise to a relationship of trust and 
confidence.” – Lord Millett Bristol and West 
Building Society v. Mothew 

•  A fiduciary duty is the highest standard of 
care requiring that the fiduciary: 
‒  Avoid any conflict of interest; and 
‒  Always act in good faith towards the person 

owed the duty. 
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PICKING THE RIGHT FIDUCIARIES 

Where does a Fiduciary fit in your plan? 

EVERYWHERE 
•  Your Estate-Personal Representative/Executor 

•  Your Trust-The Trustees and Trust Protectors (if appointed under a fiduciary standard) 

•  Your Powers of Attorney 

•  Your Health Care Directive/Power of Attorney 

Whom you choose is VERY important! 
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YOUR FINANCIAL PLAN 

For your Financial Plan, you need to plan for: 

•  Education of your children and maybe theirs; 

•  Your retirement; 

•  Your healthcare now and in later years;  

•  Your care which is not covered by health 
insurance (eg.  Long Term Care); and  

•  Financial security for those we leave behind. 
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THE CASE FOR LONG TERM CARE INSURANCE 

•  Of course you need to be eligible for coverage! 

•  LTCI plays an important part or your estate and financial plan!   

‒  For retirement income planning, it is one of the most important variables in answering the 
question-”Will I outlive my Money?” 

‒  For estate planning, it may make the difference in being able to leave your family a financial legacy, 
especially with a Minnesota Partnership Policy.  
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HOW DIVORCE MAY PLAY A ROLE 

•  Divorce is a very sensitive subject in the context of an incapacitated spouse especially with 
spouses being (largely) jointly responsible for their care! 

•  Medical and Long Term Care expenses have become one of the primary causes for 
bankruptcy filings, especially for those over 55! 

•  Public policy and financing has not caught up with today’s reality – longevity combined with 
issues of incapacity! 

•  Spousal “Impoverishment Rules for a Married Couple”-in place since 1988 to protect a married 
person from being impoverished when that person’s spouse is in need of long-term care 
services. 

•  WARNING!  This can be a complicated area to navigate-get professional assistance! 
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HOW DIVORCE MAY PLAY A ROLE 

This is a BIG issue: 
•  The financial ability for the spouse still able to live independently is impaired by our Medical 

Assistance (MA) rules limiting what that spouse can retain, financially, before the spouse in need of 
a care facility can qualify for MA. 

•  Terms:  
‒  Community Spouse - The spouse living in the community and not receiving long term care services. 

‒  Long Term Care Spouse (or Institutionalized Spouse) - The spouse receiving long term care services.   

‒  Asset Assessment Date - triggered by the first continuous period of institutionalization. 

‒  Community Spouse Asset Allowance - One-half of the total counted non excluded assets owned by the 
couple subject to a minimum of $33,278 and maximum of $117,240 (for calendar year 2014) 
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EXAMINING WHAT THE COMMUNITY SPOUSE CAN 
RETAIN WITHOUT AND WITH A DIVORCE 
Looking first at Excluded and Non Excluded Assets: 

•  What assets are non excluded? Real or personal property that can be converted to cash 
to be used for that person’s support and maintenance.  

•  What assets are excluded? Those assets that can’t be converted to cash to be used for 
that person’s support and maintenance. 

The Maximum Assets that may be retained by the Community Spouse with the Long Term 
Care Spouse qualifying for MA:  $117,240.00 (Calendar year 2014). 

This effectively means that to maximize the assets for the Community Spouse, the division 
should be made as soon after the asset assessment date whether or not the couples non 

excluded assets equal $237,480 ($117,240 x 2 + $3,000)    
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HOW DIVORCE MAY 
PLAY A ROLE 
•  For couples with Non excluded assets that 

exceed $237,480 at the time of the asset 
assessment date such couples may be 
wise to assess whether an equitable 
division of assets in a divorce provides the 
Community Spouse with a better financial 
result and not impoverished.   
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HOW DIVORCE MAY PLAY A ROLE 

Example: John and Mary. John needs care at a care facility.  

•  Their combined non excluded assets: $800,000 

How much will Mary be able to retain for her living expenses and care?  

 

When and how should a division of the couples assets occur?  
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HOW DIVORCE MAY PLAY A ROLE 

The division of the couples assets  

Without a divorce: 

Assuming the asset assessment date has occurred the maximum Mary may retain is $117, 240 
(1/2 of the couple’s non excluded assets).  John is then effectively left with resources of $682,760 

that must be spent down to $3,000 for MA eligibility. 
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HOW DIVORCE MAY PLAY A ROLE 

The division of the couples assets  

With a divorce: 

The court makes an equitable division of the couple’s assets, both excluded and non excluded. 

•  John receives $400,000 from which he must cover his care until he has spent down to $3,000.   
•  Mary receives $400,000 from which she must cover her living expenses and care. 
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PREVENTING EXPLOITATION AND FINANCIAL 
ABUSE 
•  The prevalence of exploitation and financial abuse – not just the elderly but those with Mild 

Cognitive Impairment (MCI) 

•  By whom? 

‒  Spouses of later marriages 
‒  Relatives including children and grandchildren 
‒  Sales people – not just the “siding salesman” 
‒  Friends 

•  Prevention: 

‒  Who is looking in on them? 
‒  Are they in a protective environment? 
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THE PLANNER’S 
CHECKLIST 
•  Obtaining client information (health, family, 

insurance and financial) and determine if there are 
any health issues that may impair their finances 
including the need for special care 

•  Review existing estate planning documents 

•  Review existing financial relationships, e.g. Brokers 
and Agents and how accounts and other assets 
are registered 

•  Discuss with client their goals and wishes 
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CASE STUDIES 

Kevin S. – Loss of memory but not capacity. 

Bill H. – Sister with long term care needs left an inheritance by mother. 

Becky P. – Disabled with need for expensive health care and is to receive a significant 
inheritance. 

Ellen P. – Diagnosed with Alzheimer’s at age 65 and husband dies.  

Frank A. – Wife diagnosed with Alzheimer’s at age 65 and by 70 full loss of capacity. 
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RESOURCES FOR CAREGIVERS 

•  Financial 

•  Insurance 

•  Advisory 

•  Medical 

•  Onsite Care 

•  Respite Care 

•  Long Term Care 

•  AND THE LIST GOES ON 
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WHAT DOES IT COST? 

The average costs for long-term care services in the United States are: 

$235 per day or $85,775 per year for a semi-private room in a nursing home 

$267 per day or $97,455 per year for a private room in a nursing home 

$3,750 per month or $45,000 per year for basic services in an assisted living facility 

$22 per hour for a home health aide 

$70 per day for adult day services 
Source: Genworth Financial, Inc. Genworth 2017 Cost of Care Survey.  
Home Care Providers, Adult Day Health Care Facilities,  

Assisted Living Facilities and Nursing Homes. 
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And, as per THE 2019 ALZHEIMER’S ASSOCIATION’S 
DISEASE FACTS AND FIGURES 
•  Alzheimer’s disease is the 6th leading cause of death in the US; 

•  5.8 Million Americans are living with Alzheimer’s-by 2050 this number is projected to rise to nearly 14 Million; 

•  More than 16 million Americans provide unpaid care for people with Alzheimer’s or other forms of dementias; 

•  These caregivers provided an estimated 18.5 Billion hours valued at nearly $234 Billion; 

•  In 2019, Alzheimer’s and other dementias will cost the nation $290 Billion and by 2050 these costs could rise 
as high as $1.1 Trillion.   

•  Alzheimer’s Association 2019 Alzheimer’s Disease Facts and Figures 
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And, as per THE 2019 ALZHEIMER’S ASSOCIATION’S 
DISEASE FACTS AND FIGURES, Research finds: 
•  82% of seniors say it’s important to have their thinking or memory checked; 

•  BUT only 16% say they receive regular cognitive assessments; 

•  Every 65 seconds someone in the US develops the disease; 

•  Between 2000 and 2017 deaths from heart disease have decreased by 9% WHILE 
deaths from Alzheimer’s disease have increased by 145%; 

•  And 1 in 3 seniors dies with Alzheimer’s or another dementia;  

•  And the disease kills more than breast cancer and prostate cancer COMBINED.  

•  Alzheimer’s Association 2019 Alzheimer’s Disease Facts and Figures  
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COMMON CARE COSTS 

•  Ongoing medical treatment for Alzheimer's-related symptoms, diagnosis and follow-up visits 
•  Treatment or medical equipment for other medical conditions 
•  Safety-related expenses, such as home safety modifications or safety services for a person who 

wanders 
•  Prescription drugs 
•  Personal care supplies 
•  Adult day care services 
•  In-home care services 
•  Full-time residential care services 
•  Tip: Care costs will vary depending upon where you live. Have a family meeting to discuss how much 

future care might cost and to make financial plans. Consider using professional legal and financial 
advisors for guidance. 
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FINANCIAL RESOURCES –  
THIS REQUIRES INVESTIGATION! 
Insurance 

•  For most individuals 65 or older, Medicare is the primary source of health care coverage. 
However, private insurance, a group employee plan or retiree health coverage also may 
be in effect. 

•  If the person with dementia is younger than 65 years old (considered 
younger-onset Alzheimer's), he or she may have private insurance, a group employee 
health plan or perhaps retiree medical coverage. If he or she changes policies, check how 
soon Alzheimer's disease expenses will be covered under the new policy. 

•  Learn more: Caregivers need to be investigators!  Looking at Private 
Insurance, COBRA, and Medicare 
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FINANCIAL RESOURCES 

Employee benefits 
•  If the person with  dementia continues to work during the early stages of the disease, 

benefits may include paid sick leave, short-term disability benefits and a flexible spending 
account (allows payment for out-of-pocket medical expenses with pretax dollars, for 
potential savings of about 20 to 30 percent). 

•  Review the employer's benefits handbook 
•  Ask the benefits specialist what benefits may be available, e.g., the employer may provide 

paid sick leave or other short-term disability benefits (usually for one year or less) 
•  Keep written confirmation of all benefits 
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FINANCIAL RESOURCES 

Retirement benefits: Benefits from retirement plans can provide critical financial resources, even if the person with 
dementia hasn't reached retirement age. Retirement plans include: 

•  401k (403B and 457) Plans 

•  Individual retirement accounts (IRAs) 

•  Annuities 

•  Pension plans typically pay benefits before retirement age to a worker defined as disabled under the plan's 
guidelines. 

•  The person with dementia also may be able to withdraw money from his or her IRA or employee-funded 
retirement plan before age 59 1/2 without paying the typical 10 percent early withdrawal penalty. This money 
usually will be considered regular income, and taxes will have to be paid on the amount withdrawn. 

•  In that case, if withdrawals can be delayed until after the person leaves work, income taxes due will likely be 
less because he or she will probably fall into a lower income tax bracket. Social Security benefits are also 
available before retirement age if Social Security disability requirements are met. 
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FINANCIAL RESOURCES 

Personal savings, investments and property:  
•  Personal assets — belonging to the person with dementia or other family members — can be 

sources of income to help pay for care. These include:  

•  Investments, such as stocks, bonds, savings accounts and real estate 

•  Personal property, such as jewelry or artwork 

•  Equity in a home may be converted into income through a reverse mortgage. This loan allows an 
individual age 62 or older to convert some of the equity in his or her home into cash, while 
remaining the homeowner. The amount the person is eligible to borrow is generally based on the 
person's age, home's equity and lender's interest rate. Reverse mortgages do not have an impact 
on Social Security or Medicare benefits, but they may affect the person's ability to qualify for other 
government programs. 
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FINANCIAL RESOURCES 

Government assistance: 
•  Learn about VETERAN BENEFITS.   Call 800.827.1000 or visit www.va.gov. 

•  In addition to Medicare, the person with dementia may qualify for a number of public programs. 
These programs provide income support or long-term care services to people who are eligible. This 
includes Social Security Disability Income (SSDI) for workers younger than 65, Supplemental 
Security Income (SSI), Medicaid, veteran benefits, and tax deductions and credits. 
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FINANCIAL RESOURCES 

Community Support Services: 
•  Many community organizations provide low-cost or even free services, including respite care, 

support groups, transportation and home-delivered meals. You also may consider informal care 
arrangements using family, friends, neighbors, faith communities and volunteer groups. 

Learn more: Find support services through your 
local Alzheimer's Association® chapter or the 

Community Resource Finder. 
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PLANNING FOR CARE COSTS 

Planning for Care Costs: 
•  Paying for care is a big concern as Alzheimer's or other dementia progresses. Putting financial 

plans in place as soon as the diagnosis has been made can help you secure your financial future. 

•  Start working early with a Financial Advisor experienced dealing with those with dementia and 
ultimately in need of care in a long term care facility. 

•  A Place to Start-Spending Plans: CURRENT AND FUTURE-SEE HANDOUT 

•  Consider use of a continuing care community – 

‒  Move in while you’re well 

‒  Receive continuing lifetime care 

‒  Examples:  Friendship Village, Trillium Woods 
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FINANCIAL DOCUMENTS 

•  TO PLAN you’ll need gather and organize financial documents in one place. Then, carefully 
review all documents, even if you’re already familiar with them. 

•  Financial documents include: 
‒  Bank and brokerage account information 
‒  Deeds, mortgage papers or ownership statements 
‒  Insurance policies 
‒  Monthly or outstanding bills 
‒  Pension and other retirement benefit summaries (including VA benefits, if applicable) 
‒  Rental income paperwork 
‒  Social Security payment information 
‒  Stock and bond certificates 
‒  At this point, it may also be helpful to identify which necessary documents are not in place. Professional 

financial and legal advisers can assist you with this task. You'll also need to learn about the 
legal documents needed to plan for long-term care. 
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FINANCIAL NEEDS AND GOALS 

•  Learn how to put legal and financial plans in place, and how to access resources near you. 
•  Bring family together to talk about putting financial and care plans in place. Discussing 

financial needs and goals early on enables the person with dementia to still understand the 
issues and to talk about his or her wishes. If others are available to help, encourage the 
sharing of caregiving duties. And discuss how finances might be pooled to provide necessary 
care. 

•  In addition to planning for the cost of care, there are many ongoing financial duties to discuss, 
including: 

•  Paying bills 
•  Arranging for benefit claims 
•  Making investment decisions 
•  Preparing tax returns 
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GENERAL RESOURCES 

•  “Educating Yourself on Being a Caregiver” Kiplinger Retirement Report, December 2018 

•  www.cancer.org 

•  Family Caregiver Alliance-www.caregiver.org 

•  Alzheimer Association-www.alz.org 

•  Alzheimer Association-Training for Caregivers-http://training.alz.org  

•  Caregiver Action Network-www.caregiveaction.org 

•  National Alliance for Caregiving-www.caregiving.org 

•  www.communityresourcefinder.org 
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LEGAL RESOURCES –  
CONSUMER FINANCIAL PROTECTION BUREAU 
•  Help for representative payees and VA fiduciaries 

•  Help for court-appointed guardians of property and conservators 

•  Help for trustees under a revocable living trust 

•  Help for agents under a power of attorney 

•  https://www.consumerfinance.gov/  
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ALZHEIMER’S ASSOCIATION - RESOURCES 
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ALZHEIMER’S ASSOCIATION - RESOURCES 
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FINANCIAL RESOURCES BENEFITS 
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FINANCIAL RESOURCES BENEFITS 



TEXT GOES HERE

FINANCIAL RESOURCES – VA BENEFITS 
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FINANCIAL RESOURCES – LONG TERM CARE 
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IMPORTANCE OF 
PLANNING…AHEAD 
•  Why plan ahead? 

‒  Find a trial. 

‒  More than 250 research studies pertaining 
to Alzheimer's and dementias are 
underway. Alzheimer's Association 
TrialMatch® lets you search these trials 
quickly and easily. 
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IMPORTANCE OF PLANNING…AHEAD 

•  Why plan ahead? 
‒  Alzheimer’s and dementia patients need to designate decision makers on his or her 

behalf. Early planning also allows time to work through the complex legal and financial 
issues that are involved in long-term care. 

•  Legal planning should include: 
‒  Making plans for health care and long-term care 

‒  Making plans for finances and property 

‒  Naming another person to make decisions on behalf of the person with dementia 
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IMPORTANCE OF PLANNING…AHEAD 

•  Why plan ahead? 

•  What about Legal capacity? 
‒  Legal capacity is the ability to understand and appreciate the consequences of one's actions and to 

make rational decisions. In most cases, if a person with dementia is able to understand the 
meaning and importance of a given legal document, he or she likely has the legal capacity to 
execute (to carry out by signing) it. 

‒  The requirements of legal capacity can vary from one document to another. A lawyer can help 
determine what level of legal capacity is required for a person to sign a particular document. 
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IMPORTANCE OF PLANNING…AHEAD 

Legal planning should include: 
•  Before a person with dementia signs a legal documents: 
‒  Talk with the person. Find out if the person with dementia understands the legal document and the 

consequences of signing it. Make sure the person knows what is being explained and what he or she is being 
asked to do. 

‒  Ask for medical advice. If you have concerns about the person's ability to understand, ask for medical advice. 
A doctor may be able to assist in determining the level of a person's mental ability. 

‒  Take inventory of existing legal documents. Verify whether living wills, trusts and powers of attorney were 
signed before the person was diagnosed. The person may no longer remember having completed them. Even 
if legal documents were completed in the past, it is important to review them with another person for necessary 
corrections and/or updates. 
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QUESTIONS? 


